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M is. Azharuddin Shahbuddin Shaikh
A- 135, Rona:k Park, B/h Ashraf Nagar
Sarkhej Road, Juhapura, Ahmedabad

qt{%f+!vwftv-wtw+qttav WJVVVtm{Ut%§qVqTtV % vfl Wll@lfaift+gZTq w lwt
qt§qTft#WttV wvu !qawrwqrr qxle%tv6me,§trTf%Q§qtv % fR@# V6eT {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VN€m€N vrlqOwr aIM:-

Revision application to Government of India:

(1) h#ruw€qqr©g%rfhm, 1994 #turu%acqt+qvTVVuqlVH#vR fIHIv urn=#
w-urn % vqq qtqq % date !qfTwr ©r+€q %Efbr vf%, wm mm, fqv +qmv, tmq ftvRr,
afT+fBV, dinI fm WT, +v€vKF, ir{ftT6fT: rlooor #r#tqPftqTf@ :-

A revision application lies to the Under Secretary, to the Govt.. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qfin€4r6Tfq +nq8+Vqqa6TfhFE v++ WT wvnrnn wv nHl+ +nf#a
w€Rm+qw\wTrrn+n©avra§qqnt q, uMI WKKrHvrwTN#qT%q€f%dtqTWT++
nfqdTwrKrnt €rmv#tvfQnTbarm§{ {TI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) wm % nF MIlan v&% +fMftvqrq qt Trqr@+f+fhthr +
©qrqq vw+ft& bVTR++qt vna#vTFfqdTrT?vr ytvqfWR7el
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In case of rebate of duty of excise on goods exported to any country or territory
ou{side India of on excisable material used in the manufacture of the goods which are

I

exported to any country or territory outside India.

(Tr) qRqWqr VTRTqRu@n Vna+qTF (Wr nqTm#)f+lfaf#nTqrvr© gtI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(Er) gftTi®nqT€t @nRT svq + mFr %fRqqtvlft #f9zqBr#tq€t3kqt NTt%:atV
aTr .i MT % !dTM ,TrlR, ,FR,r h gT.T VTR,r a nRI tK Tr VHf fQR©©fhm (+ 2) 1998

ma l09 grafRInf@ qq8'l

Credit of any duty allowed to be utilized towards payment of excise dutY on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Fihance (No.2) Act, 1998.

(2) ##r agra ep–F (aFiIV) fbmqdt, 200 1 % f+m 9 + +mta Rfefjg Vm +@r W-8 + d
Mit +, tfir grIer % vfl meet tft? ftqh6 & fIx vm h $ftzqg-mtw q4 wftv gav #F aat
Irma % liTEr aNd sirin WIT gmT qTRVI ati% vrq @rar ! gr gwr qfbf + gatT urc 35-T +

f+utft7=R+NVTTT+©W#wTaw-6Trmq qt vfR#t8ft wWI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be
accompanied by a copy of TR-6 Cha11an evidencing pawent of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\:f#qqqrqrr % vr%qd+©7@qqqvr©@iiTrwim§tvt wa 200/-:€tv !qaTq#f
VndTqst#R7t6qq%vr@+@rn#frrOOO/-4t=fTv!'TTT7 qt gpl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhn gq #fhluqrqq gwR++HqlwftdhqHTf&qvr%vlt wiIY-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) k.dkr mInT TvIF aTf&Brv, 1944 dR gRT 35-dt/35-R + dafT:-
Under Section 35B/ 35E of CBA, 1944 an appeal lies to :-

(2) MFfRfbT qfMR f qTTR gERTI iT mrm gt nflBT, wftvit % qPr+ + +hiT grT% +thr
mtnH elM qt +qTqT wWf RNTfbqIN MB ft qf%Fr Mr =ftfbqr, H§qTT4TT :it 2-d TT@T,

qTTa vm, gvm, ftlUtTFn, g§VVTVTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rld£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Ruies, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bajl_k of the
place where the bench of the Tribunal is situated. /a T a;;\
u / iV _J-RI-=}Oa, V + L
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(3) vfl TV WkqT + Ve IF whit %r WITt% #VT e at wtq qq qtvw % fRIT =Bv %r wmv wr{$
&r + fin vm qTfjtT VV VW + €Tt gti vfl f+ f+gT q6 wf + q+ + f+R Tvrftqft wftdbr
RmTf&qwrqtqqwftvvr#dkrv<©nqtqq©MWnvrm{ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) mgr@4 Tv% gIf&Ibm r970 vqr MIf&7 gt q!#t -1 % 3imtr f+8fR:a fh qlKTr m
wqvruqgqitqr VqTftqfifhhqxTfBM% wk8+&vaq$1Rq vf#nv 6.50 q+%r@rqr@q
gr@fan@TT€tqTn@ 1

One coPy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) TV at IMf#vqrqMfr fbtwrqxtqT8fWMt#tqtr $ft&vmwq®af#nvrar {qt rim
qi@, ##M ©qrqq ql@ R+iRl@ wftdHqHnWar (%RtfRik) fhIT, 1982 +ftf@{I

Attention in inMted to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) rhiT w, h#{wnvq gwRg &Vw: wftTfhqmTf8HaT (RIta) IT%VttWftqt bRig+
it qJq++iII (Demand) q+& (Penalty) HT 10% if gRT mRT ©Rqpf {1 BT diM, g®qeT if Wm

10 q,TB ON el (Secdon 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

&dhr mm qj@ Bir +qTqr % Ma, WTf+R 6hrTq#r#tvhT (Duty Demanded) 1

(1) + (Se,ti,n) lID bata f+8fft:4 afiT;

(2) fbn mK WzhfiZ<tITf§H;
(3) &Tel hf&Mit +HN6 %T®hrafPrl

qx IfVTr ' dm wfM’ t qB+R+qH#tgqqt tu wfM’ nf&%%<++Mg Tf gTi wn Mn
Tvr iI

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY

confuln_ed by ale Appellate Commissioner would have to be pre-'deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It maY be noted that the
pre-deposit is a mandatory condition for Bling appeal before CESTAT' (Section 35 C
i2A) aid 35 F of the Central Excise Ac'tp 19441 Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under SectIon ll D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ST gegr % vfl arM ulm$ tut %vq#qdqM©qn gnU w7RnRr8a=fbiM{ W{

eraT br0% !;magi ;hqd#qH@;jRqTftTO6V PviitO% WqT©qTtma§1

In view of above1 an apped against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or dutY and penaltY are in dlspute,
or penalty, where penalty alone is in dispute.” ’eVe!% t+;
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F.No. GAP PL/COM/STP/3380/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Azharuddin Shahbuddin

Shaikh, A-135 Ronak Park, B/h Ashraf Nagar, Sarkhej Road, Juhapura,

Ahmedabad (hereinafter referred to as “the appellant”) against Order-in-Original

No. 186/WS08/AC/KSZ/2022-23 dated 01.02.2023 (hereinafter referred to as

“the impugned order”) passed by the Assistant Commissioner, Central GST,

Division-VIII, Ahmedabad South (hereinafter referred to as “the adjudicating

authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. DOPPS1097F. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the FY 2015-16 and F. Y. 2016-17, it was noticed that

the appellant had earned an income of Rs. 15,91,732/- during the FY 2015-16

and Rs. 33,69,704/- during the F. Y. 2016-17, which was reflected under the

heads “Sales / Gross Receipts from Services (Value from ITR)” filed with the

Income Tax department. Accordingly, it appeared that the appellant had earned

the said substantial income by way of providing taxable services but have

neither obtained Sen/ice Tax registration nor paid the applicable service tax

thereon. The appellant were called upon to submit copies of relevant documents

for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice

No.WS0802/O&A/TDP(15-16)DOPPS1097F/2020-21/5633 dated 22.12.2020

and demanding Service Tax amounting to Rs. 7,36,256/- for the periods F. Y’s

2015-16 and 2016-17, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; and imposition of penalties under Section 77(1) &

77(2) and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vicie the impugned

order by the adjudicating authority wherein the demand of Service Tax

amounting to Rs. 7,36,256/- was confirmed under proviso to Sub}ajon (1) of
gao}rTI,dai
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F.No. GAPPL/COIVI/STP/3380/2023-Appeal

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

Finance Act, 1994 for the period from FY 2014-15. Further (i) Penalty of Rs.

7,36,256/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and (ii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1) of the Finance Act, 1994 for failure to obtain the Service Tax

Registration; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(2) of the Finance Act, 1994 for failure to assess himself the tax

due on the services provided by him and furnish a return in the format of ST-3

return within the specified time.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds:

Q The appellant is acting as a residential complex predominantly meant for

self-use or the use of their employees or other persons specified in the

Explanation 1 to clause (44) of section 65 B of the said Act and sub-

contractor providing services by way of works contract to another

contractor providing works contract services which are exempt. He has

received Contractor income of Rs. 49,61,436 through acting as a both as

Contractor Services as well as Resident complex for self-use of persons (i.e

Depaltment of Contract Services and Resident complex for self-use)

carrying on the Contractor Services.

, The extent of service tax payable by the person who provides the service

and the person who receives the service for the taxable services specified in

Notification No. 25/2012 dt. 20June, 2012 reads as under:

SI. No. Description of a service

[Substituted by the

Notification No. 10/2014-ST.

dated 1 1-07-2014.]

Percentage of Service tax

payable by the person

providing service

Percentage of Service tax

by any person liable for

paying service tax othel

than the service provider

[Substituted by the

Notification No. 7/2015-

ST dated 1-3-2015 w.e.f.

1 -3_,201_5

e d
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F.No. GAPPL/COiV]/STP/3380/2023-Appeal

or agreed to be provided by a

providingsub-contractor

services by way of works

contract to another contractor

worksproviding contract

Residentandsell/ices

complex for self use of

person

® So, as per Notification No. 25/2012 dt. 20.06.2012, services provided bY a

sub-contractor providing services by way of works contract to another

contractor providing works contract services and Resident complex for self-

use of person business is covered under full reverse charge mechanism so as

to say that 100% liability to pay service tax is on service recipient.

In the given case, assessee is engaged in acting as a sub-contractor

providing services by way of works contract to another contractor providing

works contract services and Resident complex for self-use of person and

hence the liability to pay service tax' on value of services provided by

assessee is on service reclprent.

Further the appellant has prayer that the demand of Rs. 7,36,256 should be

erased and should be adjusted against the excess amount of service tax

already paid.

O

(9

4. The appellant were given opportunities for Personal Hearing on

06.10.2023, 25.10.2023, 13.12.2023 & 22.12.2023 . The appellant were granted

ample opportunity of Personal Hearing in terms of the provisions of Section

35(IA) of the Central Excise Act, 1994. But they neither appeared in personal

hearing nor sought any adjoulnment.

4.1 in terms of the provisions of Section 35(IA) of the Central Excise Act,

1994, hearing of the appeal can be adjourned on sufficient cause being shown.

However, as per the proviso to the said Section 35 (IA), no adjournment shall be

granted more than three times to a party during hearing of the appeal. In the

present appeals, the appellant were called for a personal hearing on four

':“-”'=’"'”“""":“"””'''1;=i&='”“”’
!LesH.
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F.No. GAPPL/COM/STP/338C)/2023-Appeal

adjournment. I am, therefore, satisfied that the appellant have been granted

ample opportunities to be heard, which they have not mailed. I, therefore,

proceed to decide the case, ex-parte, on the basis of the material on available on

record.

5. Before taking up the issue on merits, I proceed to decide the Application

filed seeking condonation of delay. As per Section 85 of the Finance Act, 1994,

an appeal should be filed within a period of 2 months from the date of receipt of

the decision or order passed by the adjudicating authority. Under the proviso

appended to sub-section (3 A) of Section 85 of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone the delay or to allow the

filing of an appeal within a further period of one month thereafter if, he is

satisfied that the appellant was prevented by sufficient cause from presenting the

appeal within the period of two months. Considering the cause of delay given in

application as genuine, I condone the delay of 16 days and take up the appeal for

decision on merits.

6. 1 have carefully gone through the facts of the case, grounds of appeal9

submissions made in the Appeal Memorandum, during the course of personal

hearing and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with

interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 20 15-16 and F.Y. 2016- 17.

7. 1 find that in the SCN in question, the demand has been raised for the

periods FY 2015-16 and FY 2016-17 based on the Income Tax Returns filed by

the appellant. I further and that the order has been passed ex-parte.

8. it is observed that the main contentions of the appellant in the appeal

memorandum are that he is engaged in acting as a sub-contractor providing

services by way of works contract to another contractor providing works

contract services and Resident complex for self-use of peLs9Ja)usiness is

covered under full reverse charge mechanism so as to say };b!:Bd6£;;3ia.}9jlity to



F.NO. C3APPL/LUIVI/) I r/330u/£v£o-e\HFEa

pay service tax is on service recipient. In this regard, I am of the considered

view that the appellant cannot seek to establish their eligibility for exemption at

the appellate stage by bypassing the adjudicating authority. They should have

submitted the relevant records and documents before the adjudicating authority,

who is best placed to verify the authenticity of the documents as well as their

eligibility for exemption.

9. 1. also find that in the grounds of appeal, the appellant has stated that he is

sub-contractor providing services by way of works contract to another

contractor providing works contract services and Resident cornplex for self-

use of person business is covered under full reverse charge nrechanism so as

to saY that 100% liabilitY to pay service tax is on service recipiemt. While in

the praYer part of appeal he is stating that the demand of Rs. 7,36,256 should be

erased and should be adjusted against the excess amount of service tax

alreadY paid. These contradictory claims by the appellant necessitates detailed

verification and scrutiny of the claim of the appellant. Therefore> the matter

needs to be remanded back.

10. In view of the above discussion, I remand the matter back to the

adjudicating authority to reconsider the issue a fresh and pass a speaking order

after following the principles of natural justice.

11. vqT@HTfTraqf#T{©#qFrRq=Kr3q&ma8#+%n©THT}:

The appeal filed by the appellant stands disposed of in above terms.

a
C +

E

Dated lber, 2023

m& Ne

### #Qaa, 3T§HqTqTa'
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